Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



I f 



m 
m 



.*» 



The State Corporation as a Party in 

the Federal Courts ^. 

0,^ 



ADDRESS BEFORE THE 



VIRGINIA STATE BAR ASSOCIATION 



FRANCIS E. BAKER, 



Judge of the Seventh Circuit of the United States. 



Richmond 

EvBRETT Waddey Co. 

1904 



'f 









The State Corporation as a Party in 

the Federal Courts. 



Annual Address by Hon. FRANCIS E. BAKER. 

OF Goshen, Indiana. 

Judge of the Seventh Circuit of the United States. 



The National Constitution (Art. 3, Sec. 2) provides that 
" the judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, 
and the treaties made, or which shall be made, under their 
authority, * * * (and) to controversies between * * * 
citizens of different States * * *." 

That it was eminently proper to confer upon the Federal 
courts jurisdiction to determine Federal questions and upon 
the Supreme Court power to review the decisions of such ques- 
tions rendered, either by an inferior Federal court or by any 
State court, was never disputed, so far as I am aware, by the 
States' Rights men among the framers of the National Con- 
stitution, and subsequently has never been a matter of disa- 
o^ greement among members of the Federal judiciary or between 
^ Federal and State courts. The Federal jurisdiction being depen- 
o dent upon the subject-matter, irrespective of the character 

-i- of the parties, it has never been doubted that corporations, 

having the capacity of suing and being sued, were proper parties 
to such litigation. 

Cases in which no Federal question is presented, litigated 
between citizens of the same State, were left to the exclusive 



147905 



4 THE STATE CORPOBATION AS A 

determination of the State courts. Whether the Constitu- 
tion 'should empower Congress to extend to inferior Federal 
courts of it§ creation original concurrent jurisdiction over these 
same cases, provided the controversies were between citizens 
of different States, was a subject of discussion. Some who 
favored conferring this jurisdiction supported their contention 
by these considerations: (Federalist, No. 80) "In order to 
the inviolable maintenance of that equality of privileges and 
immunities to which citizens of the Union will be entitled, the 
National judiciary ought to preside in all cases in which one 
State or its citizens are opposed to another State or its citi-- 
zens. To secure the full effect of so fundamental a provision 
(namely. Art. 4, Sec. 2, The citizens of each State shall be 
entitled to all privileges and immunities of citizens in the several 
States^ against all evasion and subterfuge, it is necessary that 
its construction should be committed to that tribunal, which, 
having no local attachments, will be likel)'^ to be impartial 
between the different States and their citizens, and which, 
owing its official existence to the Union, will never be likely to 
feel any bias inauspicious to the principles on which it is founded.'^ 
This argument that the basis for granting to inferior Federal 
courts original jurisdiction in general Utigation concurrently 
with State courts was the necessity of having a court unaffected 
by the local atmosphere in order to preserve unimpaired the 
privileges and immunities provision of the Constitution, would 
exclude corporations as parties, for the Supreme Court has uni- 
formly held that corporations were not entitled to invoke the 
protection of that provision. But this argument, I think, is 
not an adequate explanation of the presence of the phrase 
"controversies between citizens of different States'' in the 
judiciary article of the Constitution; because, if a citizen of 
one State be denied in another State an equality of privileges 
and immunities with the citizens of the latter, although the 
requisite diversity of citizenship exist in his suit, the real basis 
and justification of Federal jurisdiction is his assertion of a 
right guaranteed to him by the Constitution. Marshall {Bank v. 
DeveauXy 5 Cranch 61, 87) attributed its presence to the fear 
that the local citizen might have in ordinary litigation an 
imdue advantage over his adversary in the local courts. At 
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all events, the phrase is there, and the construction of it was 
within the province of the Supreme Court. 

In tracing this construction and drawing some conclusions 
and suggestions therefrom, I shall not take up the various 
judiciary and removal acts of Congress, for, though that body 
may endow the inferior Federal courts with less jurisdiction than 
the Constitution warrants, it can not rightfully bestow greater. 

From the formation of the State to the adoption of the National 
Constitution, Massachusetts chartered but one corporation 
(Curtis's Jurisdiction, Ch. 5). Judging by the history of that 
leading Commonwealth, the number of corporations in all the 
States when the Constitution was adopted did not equal the 
present daily average for Indiana. The inference is strong 
that the case of corporations as parties in non-Federal litiga- 
tion was not actually in the minds of the framers in formulating 
the judiciary article of the Constitution. Undoubtedly the use 
of the word "person" would have let in corporations, and that, 
too, within the common acceptation of the word at the time, 
and without creating a fiction or irrebuttable presumption. 
But the Constitution itself (and the Amendments) shows a 
careful and precise use of the words " person '^ and "citizen." 
The President must be a citizen. Citizens are entitled to certain 
privileges and immimities. A person charged with treason. 
No person shall be held to answer. No person shall be deprived, 
etc. The Supreme Court has always held that a corporation 
is a person within those provisions of the Constitution in which 
the word " person " is employed. The Supreme Court has always 
held that a corporation is not a citizen within those provisions 
of the Constitution in which the word "citizen" is employed, 
except the section conferring jurisdiction on the Federal courts. 
Under that section it has never been held that a corporation 
is a citizen, but in some cases ft has been said that a corpora- 
tion, for the purposes of Federal jurisdiction, may be deemed to 
be a citizen. 

Prior to 1809, several causes in which corporations were 
parties were determined by the Supreme Court without the 
question of jurisdiction being raised or considered. That year, 
in Bank v. Deveaux, 5 Cranch, 61, the question was decided for 
the first time. The opinion was delivered by Chief Justice 
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Marshall, and there was no dissent. The reasoning may be 
paraphrased thus: A corporation, if considered as an invisible, 
intangible and artificial person, a being having an existence 
separate and apart from the stockholders as an individual 
trustee has from his cestuis qui trustentj certainly is not a citi- 
zen; and, if viewed in that light, can not be brought within the 
" citizenship " jurisdiction of the Federal courts. It is the court's 
duty as fearlessly to maintain jurisdiction where it is conferred 
as it is resolutely not to usurp it where it is not conferred. 
"A constitution, from its nature, deals in generals, not in 
details. Its framers can not perceive minute distinctions which 
arise in the progress of the nation, and therefore confine it to 
the establishment of broad and general principles.*' The rea- 
son of being of the diversity of citizenship jurisdiction is that a 
citizen of one State shall not of necessity be subjected to the 
possibility of local prejudice in the courts of another State. 
This prejudice would not be less likely to exist if the non-resi- 
dent party were a corporation. Looking through form to sub- 
stance, a corporation is not a being having an existence separate 
and apart from the stockholders as an individual trustee has 
from his cestuis qui trustent. It can not think or will or act, 
except through its members. The truth is, that citizens, under 
a convenient name and form of doing business, are exercising 
certain privileges conferred upon them by the State. If the 
judiciary act had named "citizens, incorporated or unincor- 
corporated," "this court would not have felt itself justified in 
declaring that such a law transcended the Constitution,'' for 
incorporated citizens come within the reason and the spirit 
of the Constitutional provision. 

Particular applications of the general principle as declared 
by Marshall arose at once; but no difficulty in maintaining 
Federal jurisdiction, outside of a question of pleading, seems 
to have been met until 1840. At the same term in 1809, in 
Ho'pe Iniarance Company v. Boardman, 5 Cranch 57; in 1821, 
in Sullivan v. Fulton Steamboat Co., 6 Wheat. 460, and in 1828, 
in Breithaupt v. Bank of Ga., 1 Pet. 238; jurisdiction was denied 
because the persons who were doing business imder the corporate 
form failed to allege of what State they were citizens. But that 
was simply a matter of pleading. It did not appear from the 
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record that the stockholders were not in truth citizens of the 
State that gave them the charter. So, from the facts that 
these cases did not come up again, that no case prior to 1840 
was presented to the Supreme Court in which the record showed 
that not all of the stockholders were citizens of the State that 
gave the charter, and that the facilities for travel and inter- 
commimication were meager and unreliable, it may be fair to 
presume that down to about 1840 stockholders were in fact 
citizens of the chartering State. If so, Marshall's rule was ade- 
quate to the situation as it then existed. In that year the 
case of Commercial Bank v. Slocomb^ 14 Pet. 60, was decided. 
Slocomb and others, citizens of Louisiana, sued the bank and 
alleged that its stockholders were citizens of Mississippi. A 
plea was filed, averring that two of the stockholders were citi- 
zens of Louisiana. On demurrer, the Supreme Court, applying 
Bank v. DeveauXj supra, and Strawbridge v. CurtiSj 3 Cranch 
267, the latter of which decided that where there are two or more 
joint plaintiffs and two or more joint defendants, each of the 
plaintiffs must be capable of suing each of the defendants in the 
courts of the United States, held the plea sufficient. This deci- 
sion doubtlessly called attention to the fact that the business 
of the country was progressing to the point where important 
enterprises could not be carried through, except by corporations, 
in which the stockholders were citizens of various States,, and 
presented the problem whether the reasons for access to non- 
local courts being at least as cogent as ever, the Federal juris- 
diction could be maintained without a Constitutional Amend- 
ment. 

The answer came in 1844 in the case of Louisville Rid. Co, v. 
Letson, 2 How. 497, in which Bank v. Deveaux was overruled. 
That the question had been fermenting in the minds of the court 
for a number of years is shown by the family confessions in the 
Letson opinion that Commercial Bank v. Slocomb had been 
decided "most reluctantly" upon mere authority, that the rule 
in Bank v. Deveaux had never been satisfactory to the bar and 
not entirely so to the court that made it, and that Chief Justice 
Marshall, then dead some nine years, during his incumbency 
had stated to several members of the court ^Hhat if the point 
of jurisdiction was an original one the conclusion would be differ- 
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ent/' The core of the decision and of the opinion is contained^ 
I think, in this quotation : " A corporation, created by a State, 
to perform its functions under the authority of that State, and 
only suable there, though it may have members out of the 
State, seems to us to be a person, though an artificial one, in- 
habitating and belonging to that State, and therefore entitled, 
for the purpose of suing and being sued, to be deemed a citi- 
zen of that State." The opinion has been characterized as 
"weak and inconclusive '^ (Thompson Corp., Sec. 7447), but 
what court, in creating a legal fiction, in declaring that a false 
allegation shall not be open to denial and disproof, has ever 
been able, by a souiid course of logical reasoning, to establish 
that black is white? How could certain Roman courts, to 
which the law gave jurisdiction in controversies between Roman 
citizens only, compose a logical opinion to prove that the law 
conferred upon them jurisdiction over aliens — a jurisdiction 
they assume by means of the irrebuttable false allegation that 
the alien was a Roman citizen? And so, with the Court of 
Exchequor and the Court of King's Bench, in connection with 
the respective irrebuttable allegations, that the plaintiff was a 
debtor to the king and could not pay his debt without the help 
of the Court of Exchequor in collecting what his debtor, the 
defendant, owed him; and that the plaintiff was in the custody 
of the Marshal of the Court of King's Bench, and consequently 
could not go into the Common Pleas or any other court except 
the King's Bench to prosecute his action? It really goes without 
saying that one must not look for truth in a legal fiction (however 
the case may be in historical romance) ; that a legal fiction comes 
into being though a fiat and not through a determination of 
pre-existing rights; and that the only questions are the power 
of the promulgator and the propriety of his use of his power. 
In the quotation from this Letson case, the premise is : A corpo- 
ration is an artificial person inhabiting and belonging to the 
chartering State. The conclusion is: A corporation is there- 
fore entitled, for the purpose of suing and being sued, to be 
deemed a citizen of that State. The premise would as well 
support the conclusion (if it were a question of logic) that a 
corporation is entitled to be deemed a citizen for any other pur- 
pose or all purposes. The conclusion was simply a fiat. 
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Sir Henry Maine, if I remember aright, after describing the 
aids that had been employed at different stages of development in 
keeping the law adjusted to cm'rent conditions, as Fiction, 
Equity and Legislation, declared that the time for seeking 
amelioration through fiction and equity had passed and that 
legislation alone should now be resorted to. Without going 
into the question of the rightfulness or liftiits of those actions 
by courts which have been denounced by some as "judicial 
legislation,^' as being too far afield from the present line, may I 
state as my conclusion that neither fiction nor equity should be 
dropped from our system of jurisprudence, nor any element 
abandoned that lends aid to the inherent power of growth of the 
common law? So I think the Supreme Court rightfully had 
the power to create the fiction. As to the propriety of creating 
it, I believe the result then aimed at and attained, of fitting the 
law to the then existing conditions, was justifiable as being 
in harmony with the reason and spirit of the Constitutional 
provision. 

Though the report of the Letson case shows no dissent, it is 
apparent from later cases that the court was then and for many 
years afterwards sharply divided. {Rundle v. Delaware Canal 
Co. J 14 How., 80; Northern Indiana Rid. Co. v. Michigan Central 
Rid.. Co., 15 How. 283, 246; Marshall v. Baltimore & Ohio Rid. 
Co., 16 How. 314, 425.) In the last cited case, decided in 1853, 
three dissenting opinions were filed. Not so much for the pur- 
pose of tracing the growth of the present rule, as illustrating 
the irrepressible conflict of views between the strict and liberal 
constructionists, I quote a bit from each side. Mr. Justice 
Daniel, dissenting: "From any real necessity for enforcing 
the general fimdamental proposition, * * * ^-hat under 
the second section of the third article of the Constitution, citi- 
zens only, that is to say men, material, social, moral, sentient 
beings, must be parties, in order to give jurisdiction to the 
Federal courts, I am wholly relieved by the virtual, obvious, 
and inevitable concessions, comprised in the attempt, now 
essayed to carry the provision of the Constitution beyond either 
its philological, technical, political, or vulgar acceptation. For 
in no one step in the progress of this attempt, is it denied that a 
corporation is not and can not be a citizen, nor that a citizen 
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does not mean a corporation. * * * Nothing of this kind 
is attempted. But an efifort is made to escape from the effect 
of these concessions, by assumptions which leave them in all 
their force, and show that such concessions and assumptions can 
not exist in harmony with each other. * * * Every attempt 
to transcend (the abstract rules), on which (the Federal govern- 
ment's) existence deJpends, is an attempt at anarchy, violence 
and usurpation. * * * The effect of this practice is to 
reduce the people of the States and their governments under 
an habitual subserviency to Federal power; and gives to the 
latter, what ever has been and ever must be the result of inter- 
vention by a foreign, a powerful, and interested mediator, the 
lion's share in every division. For myself, I would never hunt 
with the lion. I would anxiously avoid his path; and as far as 
possible keep him from my own; always bearing in mind the 
pregnant reply told in the Apologue as having been made to his 
gracious invitation to visit him in his lair — that although in the 
path that conducted to its entrance innumerable footprints were 
to be seen, yet in the same path there could be discerned nulla 
vestigia retrorsum. The vortex of Federal encroachment is of 
a capacity ample enough for the engulfing and retention of 
every power.'' Mr. Justice Grier, for the majority: "The right 
of choosing an impartial tribunal is of no small practical import- 
ance, and more especially in cases where a distant plaintiff has 
to contend with the power and influence of great numbers and 
the combined wealth wielded by corporations in almost every 
State. It is of importance also to corporations themselves that 
they should enjoy the same privilege in other States where local 
prejudices or jealousy might injuriously affect them. * * * 
The necessities and conveniences of trade and business require 
that such numerous associates and stockholders should act by 
representation and have the faculty of contracting, suing, and 
being sued in a factitious or collective name. But these im- 
portant faculties, conferred on them by State legislation, for 
their own convenience, can not be wielded to deprive others 
of acknowledged rights. It is not reasonable that those who 
deal with such persons should be deprived of a valuable privi- 
lege by a syllogism, or rather sophism, which deals subtly with 
words and names, without regard to the things or persons they 
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are used to represent. Nor is it reasonable that representa- 
tives of numerous unknown and ever-changing associates 
should be permitted to allege the different citizenship of one 
or more of these stockholders, in order to defeat the pla,intifl's 
privilege. * *  The persons who act under these facul- 
ties and use this corporate name may be justly presumed to 
be resident in the State, which is the necessary habitat of the 
corporation and where alone they can be made subject to suit, 
and should be estopped in equity from averring a different 
<lomicile as against those who are compelled to seek them there. 
* * * If it were otherwise, it would be in the power of every 
corporation, by electing a single director residing in a different 
State, to deprive citizens of other States, with whom they have 
controversies, of this constitutional privilege, and compel them 
to resort to State tribunals in cases in which, of all others, such 
privilege may be considered most valuable. * * * fhe pre- 
sumption arising from the habitat of a corporation in the place 
of its creation (is) conclusive as to the residence or citizenship 
of those who use the corporate name.'' 

It will be observed that the irrebuttable presumption has 
shifted from the citizenship of the corporation, as an artificial 
person, a being having an existence separate and apart from the 
stockholders, to the citizenship of the persons who for conven- 
ience conduct their business under the corporate form. Of 
course the result is the same, so far as jurisdiction is concerned, 
but the ideas are arrived at by looking at a corporation from 
opposite points of view. I surmise that two causes were in- 
strumental in effecting the change of viewpoint. Immediately 
after the announcement in the Letson case that a corporation, 
for the purposes of Federal jurisdiction, would be deemed a 
citizen of the chartering State, corporations of one State that 
had no standing in the courts of a sister State, except on the 
footing of comity, "commenced'' (in the words qf Mr. Justice 
Campbell in his dissenting opinion in Marshall y. Baltimore & 
Ohio Rid. Co., supra, instancing cases decided by the State 
courts in Kentucky and New Jersey), "an agitation of the State 
courts for their rights as 'citizens of the Union,' " arguing, 
*"that the existence of the extra-territorial rights of corpora- 
tions 'is not now a question of comity in the United States, but 
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a constitutional principle incapable of being altered by State 
legislation.' '' The State courts, "repelling these pretensions 
and exposing their perilous character/' have always been 
sustained by the Supreme Court in the holding that corpora- 
tions do not come within the "privileges and immunities'' pro- 
vision of the Constitution. {Paul v. Virginia^ 8 Wall., 168; 
Liverpool Ins. Co. v. Massachusetts y 10 Wall. 566; Pembina Min- 
ing Co. V. Pennsylvania^ 125 U. S., 181; Norfolk Rid. Co., 
V. Pennsylvania, 136 U. S., 114; Blake v. McClung, 172 
U. S., 239.) It' would make it easier in explaining this to 
them, to explain also that they, even for the purposes of juris- 
diction, really were not taken to be citizens as separate entities, 
but that the stockholders, who in truth were capable of being 
citizens, would be deemed to be citizens of the chartering State. 
The other reason is that a legal fiction needs the very best 
explanation that can be made in justification of its creation. 
The presumption that the stockholders are citizens is less strained 
than that the corporation is a citizen. The former may be 
true, the latter never. Chief Justice Marshall's reasoning led, 
in my opinion, as I have already stated, to a conclusion that was 
within the reason and spirit of the Constitutional provision 
concerning jurisdiction. And his reasoning, much later than 
the Letson case, has been approved and followed by the Supreme 
Court. In Kansas Pac. Rid. Co. v. Atchison Rid. Co.. 112 U. S., 
414, decided in 1884, the court said: "The reasons for granting 
this jurisdiction are as applicable where the controversies 
are between citizens united under a corporate name as where 
they are between citizens in their individual capacity. A pri- 
vate corporation is, in fact, but an association of individuals 
united for a lawful purpose and permitted to use a common 
name in their business, and to have a change of members without 
a dissolution." And in McKinley v. Wheeler, 130 U. S., 630 
(1889), it was held that under the United States Mining Laws, 
which makes the public mineral lands open to exploration, 
purchase and occupation by "citizens of the United States," 
a corporation organized imder the laws of Colorado, all of whose 
members were citizens of the United States, was qualified to 
locate and purchase a mining claim. Bank v. Deveaux was 
relied on as the basis of the decision, and it was said: "The 
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doctrine of this case has been followed and is now the settled 
law in the courts of the United States." As it certainly is not 
the settled law respecting jurisdiction, the reference manifestly 
is to be limited to the proper viewpoint from which to consider 
the nature of a corporation. And in jurisdiction cases since 
1853 (Lafayette Ins. Co, v. French, 18 How., 404; Dodge v. 
Woolseyj 18 How., 333; Covington Drawbridge Co. v. Shepherd^ 
20 How., 227; Merchants Ins. Co. v. Ritchie^ 5 Wall., 542; Cowles 
V. Supervisors, 7 Wall., 118; Express Co. v. Kountz, 8 Wall., 342; 
Ins. Co. V. Francis, 11 Wall., 210; Rid. Co. v. Koontz, 104 U. S., 
5; Kansas Pac. Rid. Co. v. Atchison Rid. Co., 112 U. S., 414; 
Shaw V. Quincy Mining Co., 145 U. S., 444; Southern Pac. 
Rid. Co. V. Denton, 146 U. S., 202; aS^. Louis Ry. Co. v. James, 
161 U. S., 545; Southern Ry. Co. v. Allison, 190 U. S., 326), 
though there is an occasional reversion to the view of the Letson 
case, the tendency has been to justify the fiction by reference 
to the citizenship of the stockholders. And the formula as last 
announced {St. Louis Ry. Co. v. James, 161 U. S., 545, approved 
in Southern Ry. Co. v. Allison, 190 U. S., 326), is stated thus: 
" To fully reconcile all the expressions used in these cases would 
be no easy task, but we think the following propositions may 
be fairly deduced from them: There is an indisputable legal pre- 
sumption that a State corporation, when sued or suing in a Circuit 
Court of the United States, is composed of citizens of the State 
which created it, and hence such a corporation is itself deemed 
to come within that provision of the Constitution 6f the United 
States which confers jurisdiction upon the Federal courts in 
'controversies between citizens of different States.' '^ The' 
irrebuttable presumption of citizenship attaches to the persons 
who for convenience are conducting their business under the 
corporate name, and hence the corporation itself, so far as mere 
form of allegation is concerned, may be doomed to come within 
the Constitutional provision. It will be remembered that the 
formula in the Letson case was this: The corporation as an 
artificial person is an inhabitant of the chartering State, and 
hence this person may be deemed to be a citizen of that State. 
Bringing forward my conclusion that the creation of the fiction 
was within the power of the court, I now add that, in my judg- 
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ment, the court settled upon the best possible explanation in 
justifying the creation. 

Down to this point attention has been directed to only a 
single term of the fiction as it took form in, about, 1853 : The 
stockholders of a corporation are irrebuttably presumed to be 
citizens of the chartering State. But there was another term, 
or condition, in the fiction as then created, which in my opinion, 
was the sole justification in fact: The presumption of citizen- 
ship of the stockholders was indulged only in case, and because, 
the principal office of the corporation and the seat of its busi- 
ness transactions were in the chartering State. In Letson^s case 
"A corporation, created by a State, to perform its functions 
under the authority of that State, and only svuble thereJ^ In 
Marshall v. Baltimore & Ohio Rid. Co.j 16 How., 314: " It must 
dwell in the place of its creation.'' In LaFayette Ins, Co. v. 
French, 18 How., 404: "A corporation, created under the 
laws of Indiana, and having its principal place of business in 
that State. ^^ In Covington Drawbridge Co. v. Shepherd, 20 How., 
227, Chief Justice Taney justified the fiction of the stockholders' 
citizenship on the ground that the corporation "necessarily 
has its home and place of business in the (chartering) State. ^^ In 
CowlesY. Supervisors, 7 Wall., 118: "A corporation created 
by the laws of a State, and having its place of business within 
that State. ^^ It is true that in some of these opinions reference 
is made to the holding in Bank of Augusta v. Earle, 13 Pet. 519, 
that a corporation can have no legal existence outside of the 
State of its creation, but, without inquiring whether a prin- 
ciple, not a fiction, may be sound in law, if it is not true in fact, 
it is enough to say that the facts at that day probably accorded 
with the principle. That is, from the forties into the sixties, 
corporations (omitting consolidated corporations, which will be 
considered later) as a rule had their principal offices and their 
business headquarters within the chartering State, and if they 
went into othfer States, it was in the way of enlarging the circum- 
ference of a field that was cultivated and supplied from the home 
office, and if peripatetic corporations were known at all in those 
days, they had not become, as later and now, thick as tramps 
along the railroads. And so the court, in the fifties, I think, 
was justified, in promulgating the fiction with the terms and 
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conditions stated, because the law was thereby kept in proper 
adjustment with the then existing conditions, just as Bank v. 
Deveaux was justifiable, and also sufficient for its day. 

But since then, not only have conditions changed, but the 
term or limitation that justified the fiction has been dropped. 
C!onditions have changed in this, that the migratory corporation, 
in spite of Bank of Augusta v. Earle, has become a fact — if not 
a fact fully admitted by law, at least a fact fully recognized 
in everyday observation. A partnership of Indiana citizens, 
owners and operators of a manufacturing plant in Indiana, 
fearing trouble with their employees who were threatening to 
strike, through a charter broker obtained from a sister State 
a franchise to conduct their business under a corporate name. 
When the trouble came, they secured an injunction from the 
Federal court in Indiana which they doubtlessly believed they 
could not have secured from the State court. Probably every 
city in the land has instances of the same kind. Just as the 
divorce brokers advertise "business quietly and legally tran- 
sacted," so the charter brokers, individual and corporate, offer 
to procure charters with " authority to do every kind of business 
everywhere in the land, free from State supervision, untouch- 
able by the courts of any State, except the one whose only 
interest is the collection of fees and annual taxes for the charter." 
States vie with each other in displaying meretricious allurements. 
To avoid odious comparisons, it may be said that the State of 
Composite offers these inducements: Succession in perpetuity; 
power to carry on any business and do anything as fully as a 
natural person could do in any part of the world; none of the 
corporators need be residents; only one resident director is 
required, and he need not attend directors' meetings; no office 
for the transaction of business need be maintained, and no busi- 
ness need be done, within the State. The only office required 
is a place in which a record of the stockholders is kept. The 
books of accoimt and general records need not be kept in the 
State, and, through by-laws, may be made free from inspection 
even of stockholders. Directors' meetings may be held any- 
where without the State; no reports of assets and liabilities are 
required; the annual meeting of stockholders for the election 
of directors may be conducted by proxies through the charter 
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broker. Thus, the persons actually interested in and conducting 
the business need never step a foot, nor invest a cent of capital, 
nor do an item of business, within the limits of the chartering 
State. The charter broker not only paints the name of the 
corporation on the door of his office and keeps the list of stock- 
holders in his safe, but also can be counted on to act, or supply 
an office boy to act as the resident director^ just as the divorce 
broker furnishes the co-respondent. When Indiana citizens, 
engaged in business in Indiana, anticipating a controversy with 
other Indiana citizens, procure such a charter for the purpose 
of getting into the Federal court, there is a gross abuse of comity, 
and it may be seriously questioned whether the Federal court, 
by taking jurisdiction, has not conferred upon those Indiana 
citizens privileges and immunities which do not flow from Art. 
4, kScc. 2, of the National Constitution, and which are in defiance 
of the provision of the State Constitution concerning equality 
of privileges between citizens of the State. 

I trhink the tramp corporation has been encouraged in its 
peregrinations by its having access to the Federal courts in the 
State where it actually conducts its operations, for the settlement 
of its (jpntroversies with the citizens of such State. This situa- 
tion is within neither the justification of the fiction nor the terms 
of the fiction as it originally took form, and has resulted from 
dropping the limitation th£|[t the corporation must have its prin- 
cipal office, its business headquarters, its seat of operations, 
within the chartering State. In 1871, in Rid. Co, v. Whitton^ 
13 Wall., 270, the limitation disappeared, and now the approved 
formula {Southern Pacific Rid. Co. v. Denton, 146 U. S., 202; 
St. Louis Ry. Co. v. JameSj 161 U. S., 545; Southern Ry. Co. 
V. Allison^ 190 U. S., 326), is that "there is an indisputable 
presumption that a State corporation is composed of citizens 
of the State which created it,'' irrespective of the place it makes 
the scene of its activities. 

In the late fifties, probably growing out of increased rail- 
road building, arose the question of the status of the consoli- 
dated corporation, through which one and the same body of 
citizens were conducting an enterprise in two or more States 
under special privileges granted by the legislatures of each of 
such States. The court was led to remark in one of the first 
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cases that the question was felt to be "one of great difficulty 
and delicacy." {Ohio and Miss. Rid. Co. v. Wheeler, 1 Black, 
286. 

In Philddelphiaj Wilmington & Baltimore Rid. Co. v. Quigley, 
21 How., 202 (1858), Quigley, as a citizen of Delaware, brought 
suit in the United States Circuit Court for the District of Mary- 
land against the defendant as a body corporate, existing in 
Maryland by virtue of the laws of that State. The only plea 
filed was the general issue. The proof, brought into the record 
by bill of exceptions, showed that one railroad company 
was chartered by Maryland and another by Delaware; that 
the laws of each State permitted the two companies to consol- 
idate; that they did so, and in compliance with the laws the 
articles provided that the meetings of directors should be held 
alternately in Delaware and Maryland, and that stock-transfer 
books were kept in both States. The court held that, imder 
the pleadings, no question was presented by this evidence. There 
was a vigorous dissent in which it was indicated that the court 
mjght reach the point of permitting a consolidated corporation 
to claim, by means of an indisputable allegation, one or another 
of several domiciles at will. 

In Ohio & Miss. Rid. Co. v. Wheeler, 1 Black, ^86 (1861), 
the plaintiff was described as "a corporation created by the 
laws of the States of Indiana and Ohio, having its principal 
place of business at Cincinnati, Ohio, and a citizen of Ohio,'' 
and the defendant Wheeler was a citizen of Indiana. The court 
held: "It follows from these decisions" (which declare that 
a suit by or against a corporation in its corporate name is a 
suit by or against citizens of the State that created it) " that 
this suit in the corporate name is, in contemplation of law, the 
suit of the individual persons who compose it, and must there 
fore be regarded and treated as a suit in which citizens of Ohio 
and Indiana are joined as plaintiffs in an uction against a citi- 
zen of the last-mentioned State. Such an action can not be 
maintained in a court of the United States, where jurisdiction 
of the case depends altogether on the citizenship of the parties." 
But, according to the last preceding case, if the allegation had 
been that the plaintiff was a corporation organized and existing 
imder the laws of Ohio, jurisdiction would have been retained 
2 
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though the proof showed that it was also a corporation orga- 
nized and existing under the laws of Indiana. It is true that 
in this Wheeler case, after deciding it in the paragraph above 
quoted, Chief Justice Taney advanced the idea that a con- 
solidated corporation, though in fact one and the same body, 
yet in contemplation of law, owing to the doctrine of Bank of 
Augusta v. Earle, that a corporation could have no legal exist- 
ence outside of the State that chartered it, was two corpora- 
tions, separate and distinct bodies in each of the two States; 
although the court, in an earlier case (Philadelphia & Wilming- 
ton Rid. Co, V. Maryland, 10 How. 376), speaking through the 
same Chief Justice, had no difficulty in holding that two railroad 
corporations, separately chartered, each by one of two States, 
which consolidated under appropriate laws of each of the States, 
became one in law as well as fact. That was a tax case, however. 

But in the next jurisdiction case (Rid. Co. v. Harris^ 12 Wall 
65), the view was expressed, with no dissenting voice: "We 
see no reason why several States can not, by competent legis- 
lation, unite in creating the same corporation or in combining 
several pre-existing corporations into a single one. * * * 
The question is always one of legislative intent, and not of 
legislative power or legal possibility. So far as there is any- 
thing in the language of the court in the case of Th£ Ohio & 
Miss. Rid. Co. V. Wheeler in conflict with what has been here 
said, it is intended to be restrained and qualified by this opin- 
ion. 

Yet in the next volume (Ry. Co. v. Whitton, 13 Wall., 270), 
the court reinstated the doctrine of the Wheeler case, by holding 
that the Chicago & Northwestern, a consolidation of pre-existing 
Illinois. Wisconsin and MicHigan corporations (as I infer from 
the report of the case and from Mr. Justice Harlan's statement 
concerning the original record in his dissenting opinion in St. 
Louis Ry. Co. v. James, 161 U. S., 568), being a consolidation 
effected under proper consolidating laws of the three States, 
operating as one company, under one set of directors and 
officers, was suable in the United States courts in Wisconsin 
by a citizen of Illinois. " Being sued in Wisconsin, it can only 
be brought into court as a citizen of that State, whatever its 
status or citizenship may be elsewhere. '^ 
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Muller^y. Dows, 94 U. S., 444, is the same as the Whitton 
case. 

In Memphis & Charleston Rid. Co. v. Alabamaj 107 U. S., 
581, it appears that the company was first chartered by Tenne- 
see and afterwards by Alabama. It was held that in Alabama 
the company was an Alabama corporation, "although having 
one and the same organization with the corporation of the 
same natne previously established by the Legislature of Ten- 
nessee," that is, there were two companies in contemplation 
of law, though but one in fact. 

In Pennsylvania Co. v. St. Louis^ Alton, etc., Rid. Co., 118 U. 
S. 290, the question of jurisdiction was made to depend upon 
the answer to the inquiry whether an Illinois corporation, by 
accepting certain legislation of Indiana, had become also an 
Indiana corporation. The court said: "To make such a com- 
pany a corporation of another State, the language used must 
imply creation, or adoption in such form as to confer the power 
usually exercised over corporations by the State, or by the 
legislature, and such allegiance as a State corporation owes to 
its creator." Here the court, with no dissentient, came back 
to the viewpoint that the question of the consolidated corpora- 
tion existing as one company concurrently in two or more 
States is " one of legislative intent, and not of legislative power 
or legal possibiUty." 

But in the next case {Nashua Rid. Co. v. Lowell Rid. Co., 136 
U. S., 356) there was a return to the idea that a consoUdated 
corporation is in law two or more corporations. The facts in 
outline were these: New Hampshire granted a charter for 
the building of a railroad from Nashua to the Massachusetts 
State line. Massachusetts granted a charter for carrying the 
road from the State line to Lowell. The parties in interest 
were the same. The two States passed laws authorizing the 
consolidation of the two companies into one. Thereafter there 
was but one set of stockholders, one set of stock certificates, 
one set of directors and officers, one set of books, and the road 
from Nashua, N. H., to Lowell, Mass., was operated as a imit. 
The managers of this line entered into a traffic contract with 
the managers of the Boston & Lowell Rid. Co., a Massachusetts 
corporation. Difference arose and the Nashua Company sued 



20 THB STATE COBPORATION AS A 

the Lowell company in the United States Circuit Court for 
Massachusetts. Jurisdiction was sustained on the ground that 
the plaintiff was a corporation of New Hampshire and that it 
was immaterial that there was another corporation of the same 
name in Massachusetts. Mr. Chief Justice Fuller, Mr. Justice 
Gray and Mr. Justice Lamar dissented, without filing opinions, 
and Mr. Justice Blatchford did not sit. It may be observed 
that the directors who made the contract purported to act 
for the consoUdated company as a unit; that no traffic with the 
Boston & Lowell was possible except through the Massachu- 
setts end of the Nashua & Lowell; and that if there were two 
corporations the directors represented both, both would be 
interested in the subject-matter and would be indispensable 
parties. To be in line with previous plurality holdings (in the 
WhittoUj Dow and Alabama cases, supra) j it should have been 
held that the Nashua & Lowell Company was a New Hampshine 
corporation in New Hampshire and a Massachusetts corporation 
in Massachusetts, each separate and distinct from the other, 
and each having a legal existence only within its State. This 
decision leads to the suggestion that there were four corpora- 
tions legally cognizable in what was one in fact. In New 
Hampshire, the local company and the non-resident Massachu- 
setts company, and in Massachusetts, the local company and 
the non-resident New Hampshire company. This would give 
the company's counsel quite a choice of plaintiffs. 

In Martin v. Baltimore & Ohio Rid, Ct)., 151 U. S., 673, it was 
found that the railroad company was a Maryland corporation 
doing business in West Virginia by license of the latter State. 
But it was held, going back to the Harris case, that West Virginia 
had the power to decide whether she would let the railroad 
company in as a Maryland corporation under license or would 
require the interested parties to accept a charter under which 
there would be a consolidated company of the two States. 

In St. Louis Ry. Co, v. JameSj 161 U. S., 545, James, a citizen 
of Missouri, brought suit in the United States Circuit Court in 
Arkansas against the railroad company as an Arkansas corpora- 
tion for injuries received in Missouri. The railroad was formed 
by the merger of lines in the two States. The coihpany was 
originally incorporated in Missouri, but Arkansas did not let 
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the company in as a foreign corporation under license, but in 
unmistakable terms evinced the legislative intent, in conformity 
with the case in 12 WalL, 118 U. S., and 151 U. S., suyra^ that 
the company should be an Arkansas corporation as well, and 
the company fully accepted and complied with the legislation. 
The court said : " But whatever may be the effect of such legis- 
lation in the way of subjecting foreign railroad companies to 
control and regulation by the local laws of Arkansas, we can not 
concede that it availed to create an Arkansas corporation out 
of a foreign corporation in such a sense as to make it a citizen 
of Arkansas within the meaning of the Federal Constitution 
so as to subject it as such to a suit by a citizen of the State of 
its origin/' The language seems carefully framed so as not to 
deny that the corporation, originally chartered by Missouri, 
may not have become also a corporation of Arkansas by virtue 
of the accepted legislation of that State, in such a sense that 
it could be sued as such in the Federal courts of Arkansas by a 
citizen of a third State. I think it was right to deny juris- 
diction at the suit of James, a citizen of Missouri, but I think the 
result could better have been placed on the Wheeler ^ Harris, 
Alton and Martin cas^, supra] and the decision, paraphrasing 
the language of Mr. Chief Justice Taney in the Wheeler case, 
would have been : " It follows from the rule that a suit by or 
against a corporation in its corporate name is a suit by or against 
citizens of the State that created it, that this suit is, in contem- 
plation of law, a suit against the individual persons who com- 
posed the company, and must therefore be regarded and treated 
as a suit in which citizens of Arkansas and Missouri are joined 
as defendants in an action by a citizen of the last-mentioned 
State.'' 

In St, Joseph & Grand Island Rid. Co, v. Steele, 167 U. S., 659, 
the suit was by the company described as "a corporation 
created and subsisting imder and by virtue of the laws of Kansas 
and Nebraska," against Steele, a citizen of Kansas. Juris- 
diction was rightly refused on the authority of the Wheeler 
case. 

The syllabus of the Louisville , Etc., Ry. Co. v. Louisville Trust 
Co., 174 U. S., 552, makes this statement of the jurisdictional 
question: "The Circuit Court of the United States for the 
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District of Kentucky has jurisdiction ^6f a suit brought by a 
corporation originally created by the State of Indiana, against 
citizens of Kentucky and Illinois, even if the plaintiff was after- 
wards and before the suit made a corporation of Kentucky also, 
and pending the suit become a corporation of both Indiana and 
Illinois by reason of consolidation with a corporation of Illinois, 
but the court can not, in such a suit, adjudicate upon the rights 
and liabilities, if any, of the plaintiff as a corporation of Ken- 
tucky or as a corporation of Illinois/' Like the Nashua & 
Lowell Case, this suggests the possibility of there being a local 
company and two non-residents in each of the three States, 
nine in all, though the road was a unitary system, owned by one 
body of men, and operated by one set of directors and officers. 
It algo presents the query whether three lawsuits would not be 
necessary in order to make the litigated question res adjudicata. 
In Southern Ry. Co, v. Allison^ 190 U. S., 326, the company 
was originally chartered by Virginia. North Carolina, like 
Arkansas in the James case, did not let the company in as a 
foreign corporation under license, but in unmistakable terms 
evinced the legislative intent, in conformity with the Harris 
case, that the company, should not come in at all unless it 
should be a North Carolina corporation as well, and the company 
fully accepted and complied with the legislation. Allison, a 
citizen of North Carolina, sued the Company in a State court of 
North Carolina, on account of its negligently injuring him in 
North Carolina. The company presented its petition and bond 
for removal of the case into the Federal court. The State 
court retained jurisdiction and rendered a judgment which 
was affirmed by the Supreme Court of the State. On writ of 
error, the United State Supreme Court, following the James 
case, held that the State court lost jurisdiction on the filing of 
the petition and bond. The reason advanced for adhering to 
the plurality-idea of a consolidated corporation seems to be 
this (pp. 338-9): It would not be fair to permit Allison, a 
citizen of North Carolina, to sue the company in the Federal 
courts in Virginia, unless the company in turn were given access 
to. the Federal courts in North Carolina. But possibly the sug- 
gestion may fairly be submitted that this is not a reason for 
adhering but only an effect of adhering, to the pkirality-idea. 
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If the consolidated corporation were viewed in law, as it is in 
fact, a company existing and doing business under like authority 
from each State, Allison could not sue the company in the Fed- 
eral courts of Virginia, and there would be no basis for the 
company's reciprocal claim of right to get into the Federal 
courts in North Carolina. In this Allison case, there seems 
to be present also the idea that jurisdiction is to be determined 
by ascertaining what State first gave a charter. This is a long 
way from the case of Whitton against the Chicago & Northwes- 
tern. And how would it work, under the general incorporation 
and consolidation laws that are usally found in the statute 
books of the several States? Under the general incorporation 
laws of Wisconsin the Milwaukee Company is formed to build 
and operate a railroad from Milwaukee to the Illinois State 
line. Under the general incorporation laws of Illinois the Chicago 
Company is formed to build and operate a road from the State 
line to Chicago. Under the general consolidation laws of the 
two States, the Milwaukee & Chicago Company, by articles 
of consolidation, is formed to take over and operate the lines of 
the Milwaukee Company and of the Chicago Company. There- 
after one continuous line, owned by one body of stockholders, 
managed by one set of directors and officers, is operated by 
the Milwaukee & Chicago Company as successor of the Mil- 
waukee Company and of the Chicago Company. This successor, 
and not either of the original companies, is the contracting 
party in traffic arrangements and the wrong-doer in damage 
cases, and if it were found that the Milwaukee Company had 
been chartered by Wisconsin before the Chicago Company was 
chartered by Illinois, it would be impossible, as the court appre- 
ciated in the Steele case, to say which State originally chartered 
the Milwaukee & Chicago Company. And if substance, not 
form, is to be the guide, it is immaterial whether what I have 
described generally as a consolidated company, be organized 
under general consolidation laws of the two or more States 
concerned, or derive its franchises from special acts. A con- 
sideration of the substance of the matter should lead the court 
to the conclusion (in the language of the Harris case) that 
'Hhe question is always one of legislative intent, and not of 
legislative power or legal possibility.'' 
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From this review of jurisdiction cases involving the status^ 
of the consoUdated company, it seems that the phirality-idea, 
after considerable uncertainty, is now in the ascendency 
for the purposes of determining Federal jurisdiction. But in 
non-jurisdiction cases the solidarity-conception of the consoli- 
dated corporation has always prevailed and with no uncertainty. 

The tax case of Philadelphia & Wilmington Rid, Co. v. Mary- 
landj 10 How. 376, opinion of Chief Justice Taney, has already 
been mentioned. 

In Clark v. Barnard, 108 U. S., 426, the railroad company 
was originally chartered by Connecticut. It entered Rhode 
Island under certain legislation which, the court found, indi- 
cated the legislative intent that the company should be also a 
corporation of Rhode Island. It gave a bond to Rhode Island 
to complete its road within a certain time. There was a default, 
and the contest was between Clark, State treasurer of Rhode 
Island, and Barnard, assignee in bankruptcy of the railroad 
company. Barnard argued that the company, originally char- 
tered by Connecticut, continued to be a corporation of Con- 
necticut; that it had no power to accept a charter from Rhode 
Island; that, as a Connecticut corporation, the giving of the 
bond was ultra vires. The court answered that the company 
"was also a corporation of Rhode Island, '^ and that the bond 
was therefore binding. 

In the Railroad Commission Cases, 116 U. S., 307, a corpo- 
ration whose existence and powers were derived from the legis- 
latures of two or more States was treated as being one in law 
as well as fact. That a State can regulate the conduct of the 
company only within its own borders, does not affect the con- 
ception that the company is composed of one body of men 
who have the capacity to accept and who have accepted from 
the two or more States the privilege of conducting their business 
under a collective name. 

In Graham v. Boston, Etc, Rid, Co,, 118 U. S., 161, the com- 
pany had given a mortgage oii all its property in four States. 
The validity of the mortgage was questioned on the ground that 
its execution had been authorized only by a stockholders' meet- 
ing in one State, and that the three other corporations of the 
same name, existing separately in the three other States (on the 
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plurality-idea of a consolidated corporation), were not bound; 
that the action was ultra vires as to them. The court held, 
in substance, that a corporation chartered by several States 
is one corporation; that its domicile is co-extensive with its 
charters; and that one proper meeting of stockholders within 
the territory of its domicile is sufficient. 

In Ashley v. iJj/an, 153 U. S., 436, on foreclosure of the old 
Wabash line rimning through Ohio, Indiana, Michigan, Illi- 
nois and Missouri, a bondholders' committee bought in the 
property. Afterwards they conveyed it to five separate cor- 
porations, one organized imder the general incorporation laws 
of each of the States. These five distinct corporations united 
into one imder the consolidation laws of the several States. 
The capital stock of the original Ohio company was $700,000. 
The total capital of the five coilipanies aggregated $52,000,000. 
and that amoimt was fixed as the capital of the consolidated 
company. The controversy arose over the refusal of the Secre- 
tary of State of Ohio to file the articles of consolidation except 
on payment of $52,000— the charter tax on a $52,000,000 
corporation. Those tendering the articles insisted that $700, 
the charter tax on a $700,000 corporation was all that Ohio 
could lawfully demand; that Ohio could not lay a unit charge 
upon incorporations and franchises not created by Ohio, and 
that, if the entire organization tax were taxen as an assess- 
ment only upon the Ohio constituent of the consolidation, the 
exaction was unequal and discriminating. The court denied 
the validity of these contentions, saying: "The right to be 
a State corporation depends solely upon the grace of the State, 
and is not a right inherent in the parties. * * * a. State, 
in granting a corporate privilege to its own citizens, or, what is 
equivalent thereto, in permitting a foreign corporation to be- 
come one of the constituent elements of a consolidated corpo- 
ration organized under its laws, may impose such conditions 
as it deems proper, and the acceptance of the franchise in 
either case implies a submission to the conditions without 
which the franchise could not have been obtained." I think 
it likely that the courts of the several States, particularly of 
Arkansas and North Carolina, would be pleased to hear such 
a pronouncement in a jurisdiction case. 






26 THE STATE CORPORATION AS A 

Summing up, I submit these conclusions: 
With respect to the company of men who receive their corpo- 
rate franchises from a single State : 

That the court, under Marshall, in 1809, was right in adopting 
the rebuttal presumption that the stockholders were citizens of 
the State which granted them the charter and within which they 
maintained their actual headquarters for doing business: 

That the court under Taney in the fifties rightfully took the 
power, and, from the practical necessity and obligation of keeping 
the law in proper adjustment with the then existing conditions, 
were justified in exercising it, to create the fiction that Mar- 
shall's presumption was always true in law, though generally 
false in fact; 

That the court, from the sixties on, has been wrong in drop- 
ping the limitation that the persons who avail themselves of the 
corporate privilege must maintain their business headquarters 
and do business within the chartering State, whereby the law 
has not been kept up to proper adjustment with existing con- 
ditions, and whereby, to some extent, the States may have 
been interfered with in handling the tramp corporation. The 
result has come about, I believe, more from the failure of the 
bar to call attention to the matter than from any disposition 
on the part of the court to favor such organizations. 

With respect to the company of men who receive their cor- 
porate franchises from two or more States: 

That the solidarity-conception should be true in law as it 
is in fact ; 

That every corporation that has accepted charter legislation 
from two or more States, whether under general consolidation 
laws or under special acts of admission, should be held to be a 
consolidated corporation; 

That the habitat of such a corporation is co-extensive with 
its charters; 

That it is necessary to have but one business center, and that, 
anywhere within the territory of its domicile; 

That the irrebuttable presumption should be that such a 
corporation, having it§ headquarters within its habitat, is com- 
posed jointly of citizens of the several chartering States. 



f 
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The changes suggested by these conclusions, I think, could 
be effected without the establishment of any new doctrine 
with respect to* single corporation, by reinstating the dropped 
limitation. With respect to the consolidated corporation, 
whether railroad or industrial, by applying to jurisdiction cases 
the principles which have sometimes been stated in them and 
which have been uniformly applied to non-jurisdiction cases. 
And the failure to apply them may be having a hampering 
effect upon the States in dealing with mergers and so-called 
trusts. 

If the changes are at all desirable, it is evident that the States 
are powerless to bring them about. They first tried the plan 
of requiring corporations not to remove their non-Federal cases 
into the Federal courts. Such legislation was held unconstitu- 
tional, by a divided court. Insurance Co. v. Morse , 20 Wall., 
445; Southern Pacific Rid. Co. v. Denton, 146 U, S., 202. The 
minority were of the opinion that such legislation evidenced the 
intent of the State that the corporation should come in, not as 
a foreign corporation under comity or under license, but on the 
footing of a domestic corporation, and should become and be a 
corporation of that State as well as of the State that first gave it 
a charter. The States then tried the effect of saying to the 
interested parties, in so many words, " You may not come in at 
all, except under our charter granting you the right to do busi- 
ness as a corporation of this State, and of the other State.'' 
But this did not avail to preserve to their own courts the control 
of non-Federal litigation between their own individual citizens 
and these companies that could not have gained admission 
otherwise than by accepting the charter. 

Something might be done by Congressional legislation; though 
to the extent that the answer depends upon a construction of 
the Federal Constitution, the labors of Congress would be in 
vain.^ 

The correction lies easily within the hands of the Supreme 
Court. And I think an inclination of the court is discoverable 
in the direction that associated bodies shall at least receive no 
enlargement of jurisdictional favors. In the James case, it 
seems to have been realized that the present drift had already 
gone "to the very verge of judicial power.'' Tn Great Southern 
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Hotel Co. V. Jones f 177 U. S., 449, the court declined to extend 
the fiction to a limited partnership association which, under 
the statutes and decisions of Pennsylvania, was an artificial 
person with the essential attributes of a corporation. The 
Circuit Court of Appeals for the Sixth Circuit had retained 
jurisdiction without question; and a decision sustaining juris- 
diction might have been based on the case of Liverpool Ins. Co. 
V. Massachusetts y 10 Wall., 566, in which it was held that a lim- 
ited partnership association, organized under laws which treated 
it as an artificial person endowed with the essential attributes 
of a corporation, was in substance a corporation, and as such was 
amenable to the foreign-corporations laws of Massachu^tts. 
And in Lehigh Mining Co. v. Kelly^ 160 U. S., 327, the doors 
of the Federal Court of Virginia were shut in the face of a cor- 
poration duly organized under the laws of Pennsylvania. Cer- 
tain lands in Virginia, in possession of certain citizens of Vir- 
ginia, were claimed by a Virginia corporation. The stockholders 
of the Virginia corporation duly organized the plaintiff corpora- 
tion under the laws of Pennsylvania. Thereupon the Virginia 
corporation executed to the Pennsylvania corporation a deed of 
bargain and sale of the lands, to the end that the Pennsylvania 
company might bring suit in the Federal Court of Virginia. It 
was agreed between the parties to the suit that the deed conveyed 
to the Pennsylvania company the entire interest of the Vir- 
ginia company imconditionally; that after the deed was made 
the Virginia company had no interest of any kind in the lands, 
in the lawsuit, in the outcome, or in the Pennsylvania company. 
The court admitted that the motive in making the deed w^ 
immaterial, if the transfer was bona fide. But, by the stipulation, 
the transfer extinguished every possible interest, present or 
contingent, of the Virginia company. The court, however, on 
the basis that the stipulation did not show that a consideration 
had been paid by the Pennsylvania company to the Virginia 
company, and that therefore none was paid, and on the fact 
that the stockholders of the two companies were the same, and 
that therefore the stockholders of the Virginia company could 
compel a reconveyance after the litigation was over, held that 
the Pennsylvania company had no standing. But if there 
had been a consideration paid (and with respect to the necessity 
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of thstt note the recent case of South Dakota v. North Carolina^ 

decided February 1, 1904, wherein it was held that a gift of , 

bonds to South Dakota gave that State an impregnable title 

and the right to sue), it would have been just as much within 

tVie power of the stockholders to compel a reconveyance from 

the Pennsylvania company to the Virginia company. I think 

the result was right, because, although the Pennsylvania comp- 

pany was duly organized under the laws of Pennsylvania, it 

did not conduct and was not organized to conduct any business 

in Pennsylvania, but was got up for the sole purpose of running 

a lawsuit in Virginia. 

From these instances, pointing to a halting in the drift, is 
it not possible to hope that the present limits of the rule may 
be re-examined (though requiring some vestigia retrorsum) by 
that tribimal which, in the broad way of keeping the law in proper 
adjustment with conditions, has maintained a consistency un- 
paralleled by any other court in the world, which has treated 
the Constitution as an organism of vitality and growth, and 
not as a crystallized stratum of a dead past; which has been 
confronted, as has no other court, with the difficult and delicate 
questions growing out of the duty of hokiing an even balance 
between the nation and the States in the exercise of their re- 
spective powers, and which has been brought face to face, as 
has no other court, with great cases involving not merely the 
private rights of litigants, but momentous problems of state- 
craft? 

If these suggestions are at all worth while, I present them 
• to you, gentlemen of the bar, because the very fact that you 
maintain this organization is proof that you are concerned, not 
only with the law as it is, but with the law as it should be, because 
your voice is instrumental in the creation of congressmen and 
judges, because judges come from among you, because you, at 
the bar, largely educate and mold the opinion of the bench; and 
finally because what the bar justly and consistently demands, 
the courts are bound eventually to grant. 



